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OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20803

EXECUTIVE OFFICE OF THE PRESIDENT SPEB /ﬂ

December 4, 1987 ﬂlwmfssmml AFFAIRS
LEGISLATIVE REFERRAL MEMORANDUM

87-59k2

mm.‘@ﬁ____

TO: SEE ATTACHED DISTRIBUTION LIST

SUBJECT: Department of Justice draft report on S. 1904, the Polygraph
Protection Act of 1987.

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship

to the program of the President, in accordance with OMB Circular
A"lgo

Please provide us with your views no later than NOON - MONDAY, 12/7/87.

NOTE: The Senate Labor & Human Resources Committee may markup
S. 1904 on 12/9/87.

Because the attached report restates a previously expressed
position in the House on similar legislation, we plan to clear the
report by the deadline unless we he otherwise from you.
Direct your questions to Branden Blum (39543454), the legislative
attorney in this office.

Janie by

Assi tant Director for
Legislative Reference

Enclosure .
cc: A. B. Culvahouse, Jr. Bob Rideout Jimmy Mason
Bob Damus Arnold Donahue ° Robert Fishman

Karen Wilson Naomi Sweeney
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AGENCY

Department
Department
Department
Department
Department
Department
Department
Department

NASA (19)

of
of
of
of
of
of
of

of

DISTRIBUTION LIST

Agriculture (01)
Commerce (04)
Defense (06)
Energy (09)

Labor (18)

State (25)
Transportation (26)

the Treasury (28)

National Security Council

Central Intelligence AgencyL,/’/////

CONTACT

Sid Clemans
Mike Levitt
Sam Brick

Bob Rabben
Seth Zinman
Lee Howdershell
Tom Herlihy
Carole Toth

John Murphy

PHONE NUMBER

382-1516
377-3151
697-1305
586-6718
523-8201
647-4463
366-4684
566-8523

453-1948
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U.S. Department of Justice

Office of Legislative and Intergovernmental Affairs

Office of the Assistant Attorney General Washington, D.C. 20330

Honorable Edward M. Kennedy

Chairman

Committee on Labor and Human Resources
United States Benate

washington, D.C. 20510

Dear Mr. Chairmant

This letter sets forth the views of the Department of
Justice on 8. 1904, the proposed 7Polygraph Protection Act of
1987.# As you know, 8. 1904 would forbid the use of polygraphs
or "lie detectors” as employment screening devices in most
instances by private employers, with certain very linited
exceptions for national security industries. The measurs would
allow the use of polygraph tests in the investigation of specitic
instances of wrongdoing, but the conduct of such examinations
would be heavily regulated, as would the qualifications of
polygraph examiners.

The Department of Justice ltrongly opposes enactment of this

. bill. In content, and particularly in effect, it is virtually
jdentical to H.R. 1212, the House “Employee Polygraph Protection
Act.” On March 5, 1987, Assistant Attorney General Stephen J.
Markman testified before the Employment Opportunities
subcommittee of the House Education and Labor Comnittee
concerning H.R. 1212. At that time, he expressed the
Department’s opposition to the bill, and the reasons tor this
opposition. A copy of Assistant Attorney General Markman’s
testimony is attached.

H.R. 1212, as passed by the House of Representatives, did
not respond to our concerns. While a few.limited exceptions were
adopted, H.R. 1212 failed to even include a number of the
important exceptions for certain industries, such as day care
services, that were added on the House floor to the proposed
polygraph legislation in the last Congress. In brief, 8. 1904
presents the same problems as H.R. 1212. Both bills would
preempt state polygraph regulation, which is currently vigorous
and effective, and would unnecessarily intrude the federal
government yet again into the relationship between employer and
employee in the private narketplace.
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Assunming that polygraphl are abused by private smployers
(certainly, such abuse is possible) and that some government
regulation of polygraphs is required, such regulation should take
place at the state rather than the federal leaval. Inportant
rinciples of federalism require us to oppose federal government
zntervonticn in matters that traditionally have been the
responsibility of the states where there is no evidence of an
overriding need for national policy uniformity. Until now,
regulating polygraph use has been the responsibility of the
gtates; in fact, at least thirty-four states and the District of
Columbia have enacted statues regulating the use of polygraph or
other ”honesty” tests or polygraph examiners. It is the states
that are charged with protecting the health, safety, and welfare
of their citizens. They uniquely possess the resocurces and
competence to discern the conditions, needs, and desires of their
citigens on these issues and to enact laws to address those
concerns. To preempt the states in this context would do
violence to an important underlying principle of our union == the
belief in the ability and responsibility of the states generally
to govern the affairs of their citizens. Certainly federalism
cannot be salvaged by the one-way ratchet savings provision found
in § 10 of §. 1904, which preempts state law that is less
stringent than the requirements created by the bill, but allows
state regulation that is more stringent.

Polygraph regulation is a complex and emotional issue which
poses a number of questions with no definitive answers. It is an
issue that regquires careful balancing of the interests of
consumers, employees, and employers, making it precisely the type
of issue in which a diversity of responses, providing alternative
solutions to differing situations and ensuring the ability to

- experiment with various approaches, is particularly appropriate.

1/ To the extent that supporters of federal polygraph
regulation rely upon the supposed phenomenon of intra-
company reassignments of employees to states with lax
polygraph regulations in order to avoid polygraph
regulations in other states, that perceived problem -- if it
exists at all -- could be dealt with through far more
narrowly tailored legislation to prohibit such tactics when
used for the purpose of avoiding the laws of the state in
which employees are regularly assigred.

2/ 7o illustrate by example, there may be states in which
fidelity bond premjiums for employees in trusted positions
are kept low because underwriters are permitted to use
polygraph analysis. Such states could decide that their
overall needs would best be served by continuing to permit
polygraph use in such circumstances: states should be left
free to take an essentially local condition such as this
into account in regqulating polygraph use.
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Possible responses ranga from relying on the free market, to
licensing polygraph examiners, to banning completely the use of
polygraphs. While all sorts of variations on these approaches
are possible, which precise approach is best for any given state
should be left to the citizens of that state. We ses no reason
to curtail the vigorous debate on the issue continuing to take
place within the states.

In addition, the provisions of §. 1904 violate the
Adninistration’s free market principles. The terms and
conditions of private employment generally should be decided in
the private marketplace, without unnecessary interference by the
federal government. Absent some proof of impermissible
discrimination, the Department of Justice knows of no compelling
reason wvhy the federal government in particular should interfere
with an employer’s judgment, or the techniques he or she uses to
reach that judgment, on the credibility of employees or
prospective employees.

¥hile the regulatory scheme proposed by 8. 1904 is no doubt
premised on the desire to ensure accurate polygraph test results,
accuracy is something that most employers, employees (the great
bulk of whom are no doubt seeking to tell the truth), and
poliqraph examiners have every incentive to try to ensure of
their own accord. From an economic perspective it seems highly
unreasonable to beliesve that employers would incur the cost of
$50-60 per test, and risk generating bad will among valuable or
potentially valuable employees and thus perhaps losing them to
competitors, without taking cost-effective measures to ensure the
most accurate results. Certainly, the market is more expert than
the federal government in knowing how to ensure accurate results

. most efficiently.

Given an existing market solution, it is our belief that the
benefits of this regulation will not outweigh the cost, either to
the employers, some of whom may be forced to forego using
polygraphs because of unnecessary, increased expense, or to
taxpayers who must finance this regulatory scheme. 5. 1904
mandates the creation of a new federal system for regulating
polygraph usage, effectively creating a federal licensing scheme

- for polygraph examiners. The bill regulates both the

administration of polygraph examinations, in those limited
circumstances when their use is allowed, and the gqualifications
of polygraph examiners. Among other things, it requires that
examiners be twenty-one years of age, -United States citizens, of
good moral character, in compliance with all state polygraph
regulation laws, and that they have completed a formal training
course and an internship of six months. The Secretary of Labor
is given broad, virtually plenary, authority to establish
standards governing individuals who, on the date of enactment,
are qualified examiners under state law. The Secretary, however,
is given little guidance regarding the standards that may be set:
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rtain number of
t merely states that having performed a ce
tg;y.gnph oxazinationl {in the past is an insufficient la
p alzfication. Under the bill as written, the Secretary c:u '

£ he chose, require that polyqr;p?oszanigzscogazz ;::;:::iono

aw, medicine or psycho .

:;2r::;j:2t1to'luch a national regulatory scheme. 1In 119h:h:f
the expenss to the taxpayer of adninistering the program, .b
regulatory schems may well be more costly overall than a £lat ban
on polygraph use.

ds
H.R. 1212, the Department of Justice recommen
aqain:: :ézhonactnent 6: §. 1904, and will recommend a veto
should it be approved by the full congress.

The Office of Management and Budget has advised this

in
ment that the enactment of this bill would not be
2:2::§lncn with the Administration’s program.

8incerely,

John R. Bolton
Assistant Attorney General
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the htenceney working group estadblished
" under section 356(d) of the Energy Palicy
..and Conservation Act (62 O&C lz'l‘(d)) all

.. Joans made under this section. B
"(c)!btpurmo!ﬂnhucﬁon— e

*(1) the term ‘renewable energy’ means

any energy resource which has recently -

. orlcimud from the. sun, including direct
and indirect solar radiation and intermedi-

ate solar energy forms such as wind, ocean

tbermd gradients, ocean currents and

, photovoltaic energy,

ves, hydropower,
mducu of photosynthetic pnce-s. or-
udu

ganic wastes, and others; and -
X2) the term ‘energy’ means mcl
Soth mineral and nonmineral fuel resources,

" including solar, geothermal, fossil, nuclear, - *
electrical, undmumlc fuel energy se- -

sources.”, u- i
- (¢) Formicn Auunna hocm—!oe-
tion 106(b) of the Foreign Assistance Act of
3961 (22 US.C. 2151d(b)) is amended— -
" £1) in the ueond sentence -of mh
~ (1) by inserting “suitable energy
sources” the louwlnr “(including funds for
feasibility lwdhs for nneuble energy
projects)”; and : =
) (ﬂbylddmutheendthetoum
“¢3) The uency primarily responsible for
sdministering this part shall develop an in-
formation exchange with the renewable
energy industry in the United States in
brder to facilitate the use of renewable
wnergy equipment in countries ncelvlu as-
Ssistance under this chapter.”, -

' uc.;muﬂouormmmwm
: - MARKETS.

90 POREIGN
aeeuon 256(cX2XD) of the Energy Poucy
Conservation - Act (42 D.SC. .
mucxaxm) is amended— -

_ . €1) In clause (i) by InnruM llw "conh
neroe." the foliowing: “and potential end
" wsers, Including other industry sectors in
foreign countries such as health care, rural
development, eommunh&bm. and refriger-

. ation, and othera,”;
.(2) in clause T by strlklu out "cxport
opportnnltls" and inserting in liey thereof
:‘c‘.xpu‘t and export financing opportuni-

. .c.c.wmonunouovmumconwr

DEVELOPMENT OF PROGRAM TO EN-
= ° - " 7. COURACE 1%E OF RENEWARLE
_ o .7 ENERGY IN OTHER COUNTRIES.

".Section 3568(d) of the Energy Policy snd
Lonservation Act (42 D.BC. mud))

amended—
(H by Iucrunz “(ll" after “(dy*; md

."42) by adding at the end the following:
*(2) The interagency group shall establish
a program to educate other countries in the
deregulation of energy markets and to en-
oourage other eountries to establish inde-
- pendent power production policies that

: OONGRBSSIONM;RBOORDJ-SENATE
;‘(mamuwunm&bm ~qre received strony testimony support-

m
sable energy development;and - - ..
- (3) to appoint an officer, or establish .n

. Office, for the purpose of facil luunu.hnue
dmwﬂhmymm ndpl
snt ountries. - - U3 -

SEC. :0. BUIGIBILITY OF mnnu ENERGY
casZis s SQUIPMENT POR MILITARY AGSIST.
-7 ANCEPROGRAM. - - _ . ..
.Bection 644(d) of the Foreign Assistance
Act of 1961 (32 UB.C. #403(d) s mended
by adding st the end the following: *
graphs (2), (3), und ) Inclnde untnble
energy equipment.” i s,
-, . By Mr, xENNEDY Lfor lmmel!
< Mr. HarcH, Mr. PELL, Mr, S7AP-

v poRD, MI. MATSUNAGA, Mr,

MeTzensaUM, Mr. WEICKER, Mr.
Do». Mr. Bn:’on x{u HARKIN,

'OI.YGM nonc‘nou ACT ’
".Mr. KENNEDY. Mr. President,
today I am joining with Senators
HaTcH, PriL, BTArroRp, MATSUNAGA,
MrrzexsavM, Wricker, Dobpp, -SiMoN,
HARKIN, ADaMS, and MIKULSKI on the
Senate Labor and Human Resources
Committee t0 introduce the bipartisan
Polymph Protection Act of 1987, .
The time has come to restrict the

" massive, unconscionable use of lie de-

tectors in the workplace.
This legislation is a fundamental

" fasue of workers' rights. Last year over

2 million workers were strapped to
these inaccurate instruments of in-
umidatlon We know the devices can't

be trusted, and it is time to put an end
to their unacceptable misuse that un-
fairly puts so many workeu jobs in

Jeopardy.

The abuse ot polymphl ln the
workplace has been before Congress
for almost 25 years. Scores of bills
have been introduced and dozens of

- hearings, held, but we have never

taken final action. Meanwhile, the use

-of the machine has proliferated, espe-
"' ¢clally on the job,

In 1964 a House Government Oper-
ations subcommittee reported:

There is no lie detector, neither nnchlne
nor human. People have been deceived by a

- gnyth that a metal box {n the hands of an

hvmmunieuettmthmmm

would allow amall power production facili- tion.

ties and facilities which produce alternative
forms of renewable energy to compete effec-
tively with producers of energy from non-

. renewable sources.

“(3) There fs suthorized to be appropri-
ated to the interagency working group
$2.500,000 for fiscal year lmuelrryout
. Rts activities under this subsection.”, -
uc.'l PROCRAMS IN lmn.\nloml. FINANCIAL

INSTITUTION

'rhe Secretary of '.he ‘n-umry shall In-
struct the Executive Directors of the Inter-
national Monetary Fund and the Inter-
American Development Bank to urge those
respective international llmnch.l lnmtu-

-tions—
~(l)loprovuenm.ncwlormvsble

A decade and & hnf later, Semtor

‘Sam Ervin observed:

A le detector test to lnnoeent citizens
simply wanting a job reverses our cherished
presumption of innocence. If an employee
refuses {0 submit to the test, he is automati-
cally guilty. llhelubmmwthewt.hek
faced with the burden ox pmvlnc lnno-
oence. .-

All of these problems are eompound-
ed by the fact that impartial experts
have increasingly found that poly-
graphs have no scientific validity in
the overwhelming muorlty ol their
nppucations. - -

In hearings belon the semu ‘Labor
OCommittee in the last two Congresses;

R U B L e

dewsced

816853

fing - the conclusion reached in -the

-Office of ~Technology - Assessment's. - ..

:o:.l;mal pemonndum pnbushed ln

wmuhmhmmmzmmw -

fty of polygraph testing as an adjunct to
eriminal investiga

tions, ‘there s very little -

sesearch or scientific evidence (o establish
polygraph test walidity in acreening situa-
tions, whether they be preemployment, pre-

periodic or, aperiodic, random or

clearance,
dragnet.

Beginning
4959, 21 States and the District of Co-
Jumbia have restricted or prohibited
the use of polygraphs in the work-
lace. Similarly, the vast majority of
eoum refuse to admit polygraph tests

. &8 evidence of guilt or innocence, due
to the documenwd unmuabmty of the

Yet. l.he me ol t.hue machines has
climbed sharply in many jurisdictions

in recent years. It is time for Congress

to act to protect American employees
from the massive misuse of this device
which columnist William Safire has

called “the most blatant intrusion into .

personal freedom in this country
‘Oﬂl n . B

mmelutc«mthenouse ol
‘Representatives passed Congressman

PAT WinLiams' private-sector ban on -

polygraphs, with 5 industry exemp-
tions, by a vote of 236 to 173. The

Senate Labor and Human Resources v
-Committee reported .out the Hatch- -

‘Kennedy bill, with no industry exemp-
tions, by » margin of 11 to 5, with 4
‘Republicans and 7 Democrats voting
‘to report it favorably. Congress ad-

journed, however, before full lction by

the Senate could take place.

" On November - 4 of this year, the
nouse of Representatives again passed
the Williams bill, with only 2 industry
exemptions, by an even wider margin
of 264 to 158. 1 am hopeful that the
Senate will act promptly on the legis-

lation we are introducing so that this .

jong overdue measure can nnmy be
snacted into law. - .

The bill we are introducing today is
an attempt to balance the interests of
employers and employees, based on
the known scientific evidence regard-
ing polygraphs and their potential for
abuse. It will ban the use of preem-
ployment and random testing, which
make up 85 percent of the testing
being tonducted today and for which
there iz no demonstrable validity. At
the same time, the bill will preserve
the abllity of employers to investigate
specific losses under limited circum-
su.nees.m oes. & and with employee safeguards

Under zm- bil, no employer can me
‘ polygraph for any preemployment
testing of job epplicants or random
testing of employees. But employers
could use the polygraph to investigate
specific economic Josses, by testing em-
ployees who had access to the proper-
ty under investigation and who they
have reasonable suspicion to believe
were involved in the incident. The em-
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ployer must file a polioe report, an in
surance claim, a report to a regulatory
sgency or sign a written statement des
tailing the basis for the polygraph
test, before requesting any employee
take a polygraph test. No employee
could be disciplined or dismissed for
refusing the test or failing the test
without additional supporting evi-
dence, and the test could only be con-
ducted under carefully prescribed cir-
cumstances. - ]

The bill does not apply to Federal,
State, or local governments—because
the constitution does. Most public em-
ployees are constitutionally protected
from polygraph tests, and the courts
tire increasingly affirming this protec-
tion.

On October 28, the Texas Supreme
Court unanimously found that the
State mental health agency's use of
the polygraph “impermissibly violates
privacy rights” protected by the State
constitution. The court went on to
hold that this protection should yield
only when the State can show that the

intrusion is “reasonably warranted for )

the achievement of a compelling gov-
ernmental objective that can only be
achieved by no less intrusive, more
reasonable means.” i

Constitutional protections for public
employees, however, are not available
to private sector employees, and it is
in the private sector that action by
Congress is esssential to safeguard
workers’ rights. )

The principles of this legislation has
widespread support from both busi-
ness and labor. Civil liberties groups
and labor organizations have sought
legislative protections from the poly-
graph and support this approach. At a
hearing this year, the American Asso-
ciation of Railroads testified in favor
of this approach. A number of employ-
er organizations which currently use
the test, including the American Asso-
ciation of Railroads, the American
Bankers Association, the National
Grocer's Association, the National
Mass Retailers Institute, the National
Retail Merchants® Association, and the
Securities Industry Association have
endorsed this legislation, and I hope
that other users will accept the legisla-
tion as properly balancing their inter-
ests with those of their employees. 1
urge the Senate to join in supporting
this legislation and expediting its en-
actment into law. .

Mr. President, I ask unanimous con-
sent that the text of the bill may be
printed in the REcorp.

There being no objection, the bilt
was ordered to be printed in the
RECoORD, as follows:

. 8 1904 )

Be it enacted by the Senate and

Representatives of the United States of
America in Congress assembled,

SECTION 1. SHORT TITLR - -
This Act may be cited as the ~Poiygraph

Protection Act of 1987", n .

NEC. 2. DEFINITIONG. R A
Asusedinthis Act: - - g- 1 soenil

CONGRESSIONAL RECORD = SENATE

(1) Comuunc.—The term-“commeree” has
the meaning provided by section 3(b) of the
Fair Labor Standards Act of 1838 (29 US.C
203(b)). .o RN

cludes any persom acting directly or indirect-
1y in the interest of an employer in relation
10 an employee or prospective employee.

- (3) Liz DETECTOR TXST.~The term ‘“lie de-
tector test” includes— .o -

(A) any examination involving the use of
any polygraph, deceplograph, voice stress
analyzer, psychological stress evalustor, or
any other similar device (whether mechany
cal, electrical, or chemical) that is used, or
the results of which are used, for the pur-
pose of rendering a diagnostic opinion re-
garding the honesty or dishonesty of an in-
dividual or for verifying the truthx of state-
ments; and L, P

(B) the testing phases described in para-

graphs (1), (2), and (3) of section 8¢).
- (4) POLYGRAPH.—The term. “palygraph’
means an instrument that records continu-
ously, visually, permanently, and stmulta-
neously changes in the cardiovaseular, respi-
ratory, and electrodermal patterns as mini-
mum instrumentation standards.

(5) ReLevaNT QuUEsTION.—The term “rele-
vant question” means any lie detector test
question that pertains directly to the matter
under investigation with respeet to which
the examinee is being tested. . :

£ “Secretary”

means the Secretary of Labor. .
(7) TecHwICAL QUESTION.—The term “tech-
nical question” means any cantrol, sympto-
matic, or neutral question that, although
not relevant, is designed to be used as a
measure against which relevant responses

SEC. 3. PROHIBITIONS ON LIR DETECTOR USE.
Except as provided in section 7, #t shall be
unlawful for any employer engaged in com-
merce or in the production of goods for
commerce— :

(1) directly or indirectly, to require, re-
quest, suggest, or cause any employee or
prospective employee to take or submit to
any lie detector test;

(2) to use, accept, refer to, or inquire con-
cerning the results of any lie detector test of
any employee or prospective employee;

(3) to discharge, dismiss, discipline in any
manner, or deny employment or promotion
to, or threaten te take any such action
againgt—

(A) any employee or prospective employee
who refuses, declines, or fails to take or
submit to any lie detector test; or

(B) any employee or prospective employee
on the basis of the
tor test; or

(4) to discharge, discipline, or in any
manner discriminate against an employee or
prospective employee because—

(A) such employee or prospective employ-
ee has filed any complaint or instituted or
caused to be instituted any proceeding
under or related to this Act;

(B) such employee or prospective employ-
ee has teslified or is about to testify in any
such proceeding; or .

(C) of the exercise by such employee, on
behalf of such employee or another person,
of any right afforded by this Aet.

SEC. 4 NOTICR OF PROTECTION.
The Secretary shall prepare, have printed,

of &nd distribute s notice setting forth ex-.

cerpta from, or summaries of, the pertinent
provisions of this Act. Each employer shall
post and maintatn such notice, in conspicu-
ous places on its premises where notices to

employees and applicants to employment

are customarily posted. . .
SEC. §. AUTHORITY OF THE SECBETARY. . . .
. A8) ¢ Ouxznat.~The Secretary shall— i

results of any lte detec-.

December 1, 1987

-~ 1) lmsue sueh rules and regulations as may
be necessary or appropriate to carry out this
m- . . N o
- (2) cooperate with regional. State, local,

furnish technical sssistance to employers,
labor organizations. and@ employment agen-
cles to aid in effectuating the purposes of
this Act; and : ]

(3) make investigations and tnspections
and require the keeping of records neces
sary or appropriate for the administration
of this Act. ’

(b) Susrozna AvtHORITY.—For the pur-
Dose of any bearing or investigation undes
this Act, the Secretary shall have the ay-
thority contained in sections 9 and 10 of the
Federal Trade Commission Act (13 US.C 49
and 50). . ~
S6C. & ENFORCENENT PROVISIONS.

(a) CIviL PeNaLTIES. — o

(1) Im czwEmaL.—Subjeet t0 paragrap!
2 ) .

(A) any employer who vioiates section 4
may be asseased a civil money penalty not w
exceed $100 for each day of the violation:
and

(B) any empioyer who violates any other
provision of this Act may, be assessed a eivil
penalty of not more than $10,000.

(2) DETERMINATION OF AMOUNT.—In deter-
mining the amount of any penalty under
paragraph (1), the Secretary shall take into
account the previous record of the person in
terms of compliance with this Act and the
gravity of the violation. .

(3) CoLixctroN.—Any civil penalty as
sessed under this subsection shall be eoliect-
ed in the same manner as is required by sub-

S

' sections (b) through (e) of section 503 of the

Migrant and Seasonal Agricultural Worker
Protection Act (29 U.S.C. 1853) with respect
to etvil penaities assessed under subsection
{(a) of such seetion.

(b) INJUNCTIVE ACTIONS BY TRE SECRE
TARY.—The Secretary may bring an action
to restrain violations of this Act. The dis-
trict courts of the United States shall have
Jurisdiction, for cause shown, to Issue tem-
porary or permanent restraining orders and
tnjunctions to require compliance with this
Act.

(c) Privatx CrviL ACTIONS.— .

(1) Liasnurry.—An employer who violates
this Act shall be liable to the employee or
praspective employee affected by such viola-
tion. Such employer shall be liable for such
legal or equitable relief as may be appropri-
ate, including but not limited to employ-
ment, reinstatement, promotion, and the
payment of lost wages and benefits.

(2) Couar.—An action to recover the liabil-
ity prescribed in paragraph (1) may be
maintained against the employer in any
Federal or State court of competent juris-
diction by any one or more employees for or
in behalf of himself or themselves and other
employees similarly situated.

(3) Costs.—The court shall award to a
prevailing party in any action under this
subsection the reasonable costs of such
action, including attorneys’ fees. .

(d) Warver or Ricurs Promisrven.—The
rights and procedures provided by this Act
may not be waived by contract or otherwise,
unless such wafver is part of a written set-
tiement of a pending actiod or complaint,
agreed to and signed by all the parties.
88C. 7. EXEMPTIONS. :

(a) No ArrLicATION 70 GOovERNMENTAL K-
rroveas.—~The provisions of this Act shal}
not apply with respect to the United States
Government, a or local government,
or any political subdivision of a State or

N E- i e
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EMPTION. =~ = - B .
(1) NatiomaL persnsk.—Nothing in this
Act shall be construed to prohibit the ad-
ministration, in the performance of any
counterintelligence function, of any lie de-
tector test to—
“(A) any expert or consultant under con-
trmzotheDeputmcntofDetenuormy
employee of any contractor of such
ment; or . : o
-"4{B) any expert or consultant under ¢on-
tract with the Department of Energy in con-
nection with the atomic energy defense ac-
tivities of such Department or any employee
of any contractor of such Department in
eonnection with such activities, -~ - .. .
. (2) ScurITY.~Nothing in this Act shall

- be construed to prohibit the administration,
", .In the performance of any intelligence or

counterintelligence function, of any lie de-’

" (AXD any individual employed by, or as-
signed or detailed to, the National Security
Agency or the Central Intelligence Agency,
(i) any expert or consultant under contract
o the National Security Agency or the Cen-
tral Intelligence Agency. (iii) any employee
of a contractor of the National Security
Agency or the Central Intelligence Agency,
or (iv) any individual applying for a position
In the National Security Agency or the Cen-
- tral Intelligence Agency;of = gy

(B) any individual assigned to a Space

where sensitive eryptologic information is

" . -produced, processed, or stored for the Na-

.

-

>

tional Security Agency or the Central Intel-
ligence Agency. . - .
{(¢) Exzurrion roR FBI CONTRACTORS.—
Nothing in this Act shall be construed to
prohibit the administration, in the perform-
ance of any counterintelligence function, of
any le detector test to an employee of a
contractor of the Federal Bureau of Investt-

. wation of the Department of Justice who is

" graph test if— -7 .
- (1) the test is administered in connection

‘engaged in the performance of any  work
under the contract with such Bureau, . - R

(d) LiMITED EXEMPTION FOR ONGOING IN-
VESTIGATIONS.—Subject to section 8, this Act
shall not prohibit an employer from re-
questing an employee to submit to'a poly-.

.with an ongoing investigation involving eco-

nomic loss or injury to the employer's busi-

" - ness, Including theft, embezzlement, misap-

. Agency, . -

" least 3 years; and
- .+ ¢v) contains at & minim

propriation, or an act of unlawfu} industria)
espionage or sabotage; R
.. (2) the employee had access to the proper-
ty that is the subject of the investigation;
(3) the employer has a reasonable suspi-

cion that the employee was involved in the

incident or activity under investigation; and

. (4) the employer— . ST, -
* (A) files a report of the incident or activi-
ty with the appropriate law enforcemen

with respect to the

<B) files a claim inci-

dent or activity with the insurer of the em--

Dloyer, except that this subparagraph shall
not apply to a self-insured employer; ’
(C) files & report of the incident or activi-
-4y with the appropriate government regula-

"~ tory sgency: or - - .

(D) executes a statement that— . - -

. () sets forth with particularity the specif-

-je incident or activity being investigated and

.1, - the basis for testing particular employees;

- Ul is signed by a person (other than a

- polygraph examiner) authorized to legally
. bind the employer; - SN oL
i) Is provided to the empioyee on re-
quest; . AT AU v w .
(Mhnmnedbyquuqu!orn

o e .

- tor tests on employees. - .

..porting evidence, .

: .-OONGRESSIONAL RECORD ~~SENATE - - . .
Rty | S X Nanonwout:_lq:-:m ‘&cuam ®x-.r 413 an-identitication -of the specific-eco-

nomic loss or injury to the business of the
employer; . - - ) e
(II) a statement indicating that the ein.
ployee -had access to the property that is
the subject of the investigation; and C

«I11) a statement describing the basis of
the employer's reasonable suspicion. that
the employee was involved in the incident
or activity under investigation, .
SEC. . RESTRICTIONS ON USE OF EXEMPTIONS.

- (8) OBLIGATION TO CoMPLY WITH CERTAIN
LAWS AND AGREEMENTS.—The limited exemp-
tion provided under section 7(d) shall not di-
mhth an employer’s obligation to comply

- €1) applicable State and local law: and

'<2) any -negotiated collective bargaining
ment. LY e - .
that limits or prohibits the use of lie detec-

(b) TEsT as BaASIS POR ADvERs: EMPLOY-
MENT AcTiON.—Such exemption shall not
apply If an employee is discharged, dis-
‘missed, disciplined, or discriminated
in any manner on the basis of the results of
.obe or more polygraph tests or the refusal
to take a polygraph test, without additional
supporting evidence. The evidence required
by section 7(d) may serve as ‘addltlonu sup-

. {€) RIGHTS Or EXAMINEE.—Such exemption
shall not apply unless the requirements de-
acribed in section 7 and paragraphs (1), (2),
and(3)aremet. . - Y ‘
(1) PreTEST PHASE.—During the pretest
phase, the prospective examinee—
(A) Is provided with reasonable notice of

. the date, time, and location of the test, and

of such examinee’s right to obtain and con-

~#ult with legal counsel or an employee rep-

r‘:enutlve throughout all phases of the
(B) & not subjected to harassing interro-
ghtion téchnique; Ci e R
(C) is informed of the nature and
teristics of the tests and of the instruments
involved; .. ' T e -
(D) is informed asto whether— " T
‘(1) the testing wrea contains a two-way
mirror, a camera, or any other devioe
‘through which the test can be observed; or
“ (i1) any other device, including any device
for recording or monitoring the conversa-
tion will be used; . . .
(E) is informed of such examinee's privi-
Jege against self-incrimination under the

Fifth Amendment of the Constitution of

the United States;

. {P) is provided ari opportunity to review

all questions (technical or ‘relevant) to be
usked during the test and is informed of the
right to terminate the test at any time; and
(G‘) signs a notive informing such examin.
ee of — . e .
u;:l). the limitations imposed under this sec-

(1i) the legal rights and remedies available
40 the examinee if the polygraph test is not
‘eonducted tn accordance with this Act; and

(U the legal rights and remedies of the
employer. .. . : R . .

(2) ACTUAL TESTING PHASE.—During the

actual testing phase— . T
"{(A) the examinee is not asked any ques-
tions by the examiner concerning— ’

" (1) religious beliefs or affiliations; c

‘(i) beliefs or opinions regarding ratial

(i) political beliefs or affiliations; B
“(iv) any matter relating {0 sexual behav-
for;and . . - . Lo

(v) beliefs, atfiliations, or opinions regard-

“ing uniens or labor organtzations:

(B) the examinee is permitted to termi-
nate the test at any time; I
“(C) the examiner does not ask such exam-
inee any- question (technical or - relevant)

8 16855

: during the test. that 'was not presented-in -

:g'mn( for review to such examinee before
etest;, . - . : .
(D) the examiner does not ‘ask technical
questions of the examinee In 8 manner that
is designed to degrade, or needlessly intrude
on, the examinee; and .
_(E) the examiner does not conduct a test
on an examinee when there is written evi-
dence by & physician that the examinee is

 suffering from & medical or peychological

condition or undergoing treatment that
‘might cause abnormal responses during the

(3) PosT-T8ST PHASE.—Before any adverse
employment action, the employer must—

(A) further interview the examinee on the
basis of the results of the test; and .
" (B) provide the examine with— -

(1) a written copy ‘of any opinion or con-
clusion rendered as a result of the test; and

(il) & copy of the questions asked during
the test along ‘with the corresponding

responses. °

(d) QuaLiricaTiONS OF Examinza.—Such
exemptions shall not apply unless the indi-
vidual who conducts the polygraph test—

(1) is at least 21 years of age; .

(2) is a citizen of the United States;

(3) is & person of good moral character;

(4) has complied with all required laws

and regulations established by licensing and

regulatory authorities in the
the test is (o be conducted;-

(8XA) has successfully completed a formal
training course regarding the use of poly-
graph tests that has been approved by the
8tate in which the test is to be conducted or
by the Becretary; and .

(B) has completed a polygraph test intern-
ship of not less than 6 months duration
under the direct supervision of an examiner

State in which

n; .
16) maintains & minimum of a $50,000
bond or an equivalent amount of
-al liability coverage; . o
(7) uses an instrument that records con-

.tinuously, visually, permanently, and simu)-

taneously changes in the ecardiovascular,

. respiratory, and electrodermal patterns as

minimum instrumentation standards;

(8) bases an opinion of deception indicated
on evaluation of ehanges in physiological ac-
tivity or reactivity in the cardiovascular, res-
piratory, and electrodermal patterns on the
lie detector charts; . AR -

. {9) renders any opinion or.conclusion re-
garding the test— . . . .

{(A) in writing and solely on the basis of an
analysis of the polygraph charts; : )

(B) that does not contain information
other than -admissions, information, case
facts, and interpretation of the charts rele-
vant to the purpose and stated objectives of
thetest;and : . .. : o

‘(C) that does not include any recommen-
dation concerning the .employment of the
examinee; . e o,

(10) does not conduct and complete more

than five polygraph tests on the calendar

‘day on which the test Is given and does not )
than & 90

oonduct any such test for less
minute duration;and -~ . -
(113 - maintains all opinions, reports,
charts, written questions, iists, and other
records relating (o the test for a minimum
period of 3 years after administration of the
test. . )

4¢) PROMULGATION OF “STANDARDS.—The
Secretary shall establish standards govern-
ing individuals who, as of the date of the en-
actment of this Act, are qualified to conduct
polygraph tests in accordance with applica-

profession-

aoho has met the requirements of this sec-

bie State lzw. Such standards shall not be -

satisfied merely because an individusl. has
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conducted a specific number of polygrapk examinations™ This $01TY Tecord must random postemployment testing. Thus
tests previously. - . . becorrected. : honest job applicants and workers wil]
SEC. 9. DISCLOSURE OF INFORMATION, . | On the other hand, we also have in no longer be forced to take a frighten-
(8) In GEnERAL—A person, other than the our country a very real problem with ing, unscientific test in order to get or .
examinee, may not disclose Information ob-- employee theft. Employers feel that keep a job, '
talned during o Polygraph test, except ag the polygraph examination is often The bill does allow polygraph testing
P’(%V)'ded In this section. ph he only realistic tool they have to de- ag part of an ongoing tnvestigation
“‘mm-n}n Dxmzm.—lk no;.vmnol; termine, who, among a STOUD Of em- where the employer has reasonable
& polygraph eqsmint ) disclose Ifor PIOYers, may have stolen’x MiSappro-  suspicion that s particular employee
tion acquired from .n;:,y,mh test only Priated business property. They view was involved in an internal theft.
to— " the examination ftself and the threat Under such limited circumstances, -
{1) the examinee or any other person spe- of an examination as their last line of polygraph tests can serve as one tool
£ifically designated in writing by the exam. ggf?zse they have against employee to help reduce the serious problem of
ee; . . €] . .- ternal theft . :
' : (z)theemplomthatnqnatedﬂletut:, Thhlethhﬁonltﬂkulhlhlwebe- mltlshnporunttonotematthhbm
;i cr(3) any person or governmentsl agency fween these two commm‘ gt m all emplom equally. It is
' by banning breemployment use of the unfair to give a few private Mu in-
f

that uested the test as authorized under
. subsection ta) (oy e 3 1 section 7 or any POIVETADh, where the possibility for terests exemptions from the limits.
pther person, as required by due process of ©ITOT and misidentification Is the high. /o= the use of polygraphs—it is
: law, who obtained a warrant to ohtain such €st. but permitting examinations unfair to the workers in those select
dirormation in & eourt of competent jurls Which are conductes [n accordance .o - 10 and it is unfair to other em.
diction. with an ongoing investigation, where :
(e)Dhl;cxglsm"lhlnmn.-—An smploy. the chances for accuracy are much ﬁ:g? Who do not get special treat
er (ot An an employer eovered under her. Moreover, "&re a v ’
subsection (a), (b), or (e) of section 7) for :gi' 1 hu":nd‘hen;:uo:’, ':::ﬁ! This carefully erafted bill has the
h egal rig pro support of labor, civil liberties groups.
:h:;;e‘m‘;""'ﬁ;: :“" ‘:hmw "';Y able, both in common law and under d & number of busin fati
person described in subsection by, 7 °* the bill, to a current employee given :ru.dmun:n American 4 y o o
- -~ An examination that are not availabje INC ‘&A;m‘mal ‘!"“
bl oD ot k. , o8 jobapplicant. fation, the National G + Asso.
o sugulnnommmmvlgm It is interesting to note that several '°°io n-m N rocers .
with Tespent o o tration of Lis s business organizations raw! endorsed €lation, the National Mass Retailers,
respect administratj " the basic approach taken in this legis- the National Retail Merchants Assp-

fector tests than this Act ttion and have been instrumental in Clation, and the Secusity Industry
SEC. 11. EFFECTIVE DATR, - Association.
@« In - helping us fashion a workable solu.
| et GRS ton {hove thatths s o Torard ingiintiong 5 to suwport
¢ . on continue as we move forwar . : -
‘ beitd % onths after the date of enactment of on the legislation. ® Mr. SIMON. Mr. President, I am
[ (D) RacuLatioms.—Not later than 120 days I look forward to working with Sena- Dpleased today to be counted among

Secretary shall issue such rules and regula- enact the Polygraph Protection Act of graph Protection Act of 1987, -
ﬁomumybenee-ryotmtew 1mdmngzm.conmmwm Twenty-one States have either
Carry out this Aet. . : not be easy, especially given the ad. blnnedormtﬂctedthemeol“llede-
Mr. HATCH, Mr., President, the bill ministration’s apparent opposition. tectors” tn the workplace, but the
we are introducing today is g realistic, But the more than 2 million working number of Americans who must
\ equitable solution to the problems men and women who will be given a submit to these tests continues to
ok generated by the widespread use of polygraph examination this year de- grow. Working men and women in the
i polygraph examinationg by private serve the protections contained tn this private sector are subjected to more
! employers. The Polygraph Proteetion bill. I urge my colleagues to join us than 2 million He detector tests every
Act of 1987 would ban the use of and support his legislation. year—four times the number given 10
Preemployment polygraph exams but ¢ Mr, METZENBAUM. Mr. President, years 4go. State lie detector prohibi-
would permit regulated tests by all Iam Pleased to join my colleagues on tions have proven inherently inaq-
employers in instances involving eco- the Labor and Human Resources Com- equate. ) .
nomic loss or injury to an employer. In mittee, Jed by the Chairman, Senator The truth is that polygraph tests
. other words, the bill attempts to strike Kxwuzpy, and the ranking minority cannot accurately distinguish truthful
g a balance between our interest in pro- member, Senator HATCR, as an original statements from lies. The Congres-
S tecting the rights of working men and eosponsor of the Polygraph Protection sional Office of Technology Assess-
j ! . Wwomen throughout this Nation from Actof1987. . o - ment has reviewed field studies of
4o being wrongly condemned by & faulty  Our legal system protects citizens polygraph validity and has found that
; lie detector test and the need of em- subjected to polygraph testing by law honest people are more likely to fai)
? enforcement officials; we regulate polygraph tests than dishonest people.
: crime in the workplace, . polygraph testing conducted by the The tragedy is that at least 200,000
: An extensive scientifie and legisla. Pederal Government; but currently Americans are wrongfully denfed em- -
tive record has been established which there is no Federal protection for mil- ployment opportunities every year—
indicates that the typical lie detector lions of American workers who must not because of their work records, but
test given to job applicants cannot pre- take polygraph tests administered by rather because employers rely on inac-
dict future performance nor guarantee private employers. This bipartisan leg- curate lie detector tests. Honest work-
employee honesty. Moreover, this Islation corrects that situation by ers would be better off if their employ-
record indicates that many working eliminating the abuse of polygraph ers made these personnel decisions by
men and women are falsely accused of testing in the workplace. . simply Nipping a coin! :
wrongdoing and are Permanently stig- Polygraph tests simply are not accu- Certainly American workers must be
matized by the resuits of one le detec- rate “lie detectors.” This bill does not afforded the same protection from
tor test. According to Dr, David ban all uses of polygraphs by private polygraph tests which is routinely
Raskin, who ig g professor of psycholo- employers. Instead it strikes a balance granted to indicted suspects in crimi-
€Y at the University of Utah and a between the concerns of workers and nal broceedings. These peopie cannot
noted expert on bolygraph examina. the interests of employers. - v be forced to take polygraph tests; and
tions, “Approximately 100,000 to The bin bans polygraph use in the even the Justice Department opposes
200,000 people may be mistreated two areas where the results are most the use of polygraph examination re-
every year because of faulty polygraph. suspect: preemployment screening and- sults in criminal trials as evidence of

nwthedauammnfmm,me toerunrlndmeotherspomonto the original cosponsors of the Poly- L!
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- the use of

© 'n detalled

: ©osponsor this bill.g _ B
-By Mr) D'AMATO (for himself

.- hensive reform

_ consider a re- . banking
and streamline the overall..other financial seryices activities.

- dDecember 1, 1987

-gullt or innocence. Yet many employ-
ees and job applicants can be forced to
take lie detector
whatsoever. - ..

- Mr. President, this bill will prohibit

_ preemployment polygraph
tests—the
plicants’ rights by potential em loy-
-er8, It does not, however, prohibit the

. use of polygraph tests completely. If a
‘loss report has been filed with a Fed-
eral agency or an insurance company,
made of the loss by an employer, or

‘the police and a complete investiga-

tion has been made leading to ocertain, *
- specified suspects, |

the polygraph ma:
be used under certain restrictive cir-

cumstances. This, Mr. President, is
| ‘certainly
“dealing

an equitable procedure for
with polygraph testing. We

.. . Inust address the problem of abuse
“here, and I would hope that many of

‘my colleagues will agree with ime and

‘and My. CransTON): -

: 8. 1905. A Rill to enhance compet!-

tion in the financial services sector,
and for other \purposes; to the Com-

mittee on B , Housing, . and

Urban Affairs. T
DEPOSITORY IN (ON APFILIATION ACY
Mr. D’AMA Mr. - President,

timony and deba

regarding the
- 10 modernize the ¥inancial regulatory

- structure of this
exhaustive debate

untry. Despite the
d the committee’s

* deliberations on the topic of regula- _

“tory reform of

thq financial services
industry, a pro

for truly compre-
whi¢h I could support
has failed to materialize. . For this
Feason, my good friénd and colleague
Senator CransTON ahd I have deter-
mined to introduce the Depository In-
" stitution Affilfation . o
The Depository
stion Act evolved frotn our consider-
ation of the Competitive -Equality
Act [CEB which was
signed into law earlier \this year. De-
spite repeated attem to achieve a
progressive reform
laws, the Competitive
"ing Act hes regrettably
renown for its anti-com

uality Bank-
hieved more
titive provi-

8ions rather than the m y beneficial .

provisions contained in that legisla-
tion. The two most noto usly antf-
competitive provisions of tAat bill are
the restrictions imposed pon non-
bank banks and the ‘foratbrium im-
. posed upon the Federal Reskrve's and

it-
‘tec and the Senate to have time to
proposal which would re-
.structure

‘structure _of \o
tests for any reason

“ oomprehensive

area of greatest abuse of ap- . reform. Furthen\ the moratorium of-

written statement has been

--Atory institutions.
g in a manner sufficie

-and I have determined

of \our banking'
"Iation and supervision of f

~povative financial products

o . CONGRESSIONAL RECORD—-SENATE e

'y't,em.‘-.._‘

At that timMe a .moratorium was
_chosen as the dnly means which could
afford the co ttee time to consider
ther than piecemeal

fered a mech
could avoid the
islative function

through which we
urpation of our leg-
through the use of
interpretations of

‘the Glass-Ste: and Bank Holding
Company Acts by the loophole lawyers
housed in the and the Comptrol-
ler’s offices. . . .

The time n to consider a com-

Y- prehensive reform package is

out of time becs the moratorium
expires on March {, 1988. At the time
we chose to im, & moratorium on

the regulators, thé committee mem-
bers pledged ta reconsider the interre-

lationships of all |the ‘entities that

. make up-our financlal system. The re-
" alization of this ob ective will not be

involving a wide
filiations with fede

. To date, none

ental questions
icienitly comprehen-
sive to gain my suppoft. Rather than
be viewed as mere criti¢s of the efforts
‘of my’ colleagues, Senator CRANSTON
. t & proposal
which is truly comprehénsive in its ap-
:proach should be set before the com-
mittee for its consideratjon during the
‘Committee .Nearings that

began this morning.. . o
‘We believe that the pository In-
stitution Affiliation Act! represent a
truly comprehensive

‘Depository Institution Affiliation Act

is comprehensive legislation designed
. “to: o :
titution Affili-

First, expedite the mbve toward
functional regulation of the financial

services industry and thereby enhance
the safety and soundness federally
insured depository instituti and the
stability of the Nation's} financial
system; T

S8econd, enhance th; quwn.Ht ogglém-

termediaries; L
- Third, ensure the availabil y of in:

fces resulting in greater effici cy and -
additional econsumer benefits\in the
domestic financial services
place; - . . w ]
" Fourth, attract more capital the
1! services industry which will -
enable U.8. firms to compete m:
fectively in the international
place;and - - . - :
““Fifth, ereate an alternative
tory system that would allow any
of business to engage in insurance,
. securities, and real estate and -

-companying the in

.they evolve and ¢|
.national financial are

roach. The .

‘the enhancement of

- {oan, energy loan and

templated ¢n this bill
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-By - introdu

oing ‘this legislation, 1 -
would like to acknoledge the efforts
of some of my othey colleagues on the
committee to ac e comprehensive
reform. For example| in statements ac-

uction of the
ersight Act, it
rs of that leg-

only on expanded

markets. The pri-
mAry issue, however, §s not one of which
Powers to grant which| finaricial institution.
Rather. we need to put: into place a farsight-
ed structure to ov these markets as
in a dynamic inter-

) Ylth an antiquated fi- -

Dancial infrastructure~resembdling a Model
T autemobile—that :}oreed to travel on a
&lectronic higiway. Our public sec-

. The bill which I introduce today
goes one step further than the reform
envisioned by Bengtors Wirte and
GrauaM. While it
functionally orienited . regulatory
system, it permits type of business
to engage in any ¢; of financial serv-
dee activity through the creation of a
depository institutio; holding compa-
ny, provided that holding compa-
ny and its affiliates comply with the
additional statuto; safeguards re-
quired by this act. I |believe this addi-
tional step is n
flow of capital into
securities industries. - )
If one accepts the ents of the
industry and the Comptroller

of the Currency the declin-
ing profitability of and the need
to compete .with foreign institutions
(especially the Japanése), the grant of
8 few powers to the banks will not
return them to the status of increas-
ing profitability or enhance their com-
petitive status vis-a-vis the big Japa-
nese and other fore banks. There-
fore, we have incorpérated into the
‘DIAA some of the endations
contained in the report of the Federal
Depository Insurance Corporation en-
titled: “Mandate for C , Restruc-
turing the Banking Ind try.”. Co

In putting forth this Jlegislative pro-

posal, the paramount public policy im-
plication which guided dur efforts was
e safety and
soundness of the jal services
system—especially the | banking and

‘ B&L systems which hav¢ yet to weath-

er fully the Third Wosld debt, farm

. Therefore, the. restr
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